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In re Sergi o Manol o Pl NEDA- Cast el | anos, Respondent
File AA0 417 311 - Arlington

Deci ded August 26, 1997

U S. Department of Justice
Executive Ofice for Inmmgration Review
Board of Inmgration Appeals

(1) Section 348(a) of the Illegal Inmmgration Reformand I mm grant
Responsibility Act of 1996, enacted as Division C of the
Departments of Commerce, Justice, and State, and the Judiciary
Appropriations Act for 1997, Pub. L. No. 104-208, 110 Stat. 3009,
__ ("I''RIRA"), enacted on Septenber 30, 1996, anended section
212(h) of the Immigration and Nationality Act, 8 U S.C. § 1182(h)
(1994), to add restrictions precluding a grant of a waiver to any
alien admtted as a | awful permanent resident who either has been
convicted of an aggravated felony since the date of adnission or
did not have 7 years of continuous residence prior to the
initiation of immgration proceedi ngs.

(2) Section 348(b) of the I RIRA provides that the restrictions in
the anendnments to section 212(h) of the Act apply to aliens in
exclusion or deportation proceedings as of Septenber 30, 1996
unless a final order of deportation has been entered as of such
dat e.

(3) An aggravated felon who had a final admnistrative order of
deportation as of Septenber 30, 1996, would be subject to the
restrictions on eligibility for a section 212(h) waiver if his
proceedi ngs were thereafter reopened; therefore, his motion to
reopen deportation proceedings to apply for adjustnent of status
in conjunction with a section 212(h) waiver was properly denied.

Ri chard S. Bronberg, Esquire, Washington, D.C, for respondent

Before: Board En Banc: DUNNE, Vice Chairman; VACCA, HElLVAN
HOLMES, HURW TZ, WVILLAGELIU, FILPPU, COLE, and MNATHON,
Board Menmbers. Dissenting Opinion: GJENDELSBERGER, Board
Menber, joined by SCHM DT, Chairman, and ROSENBERG Board
Menber .
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HOLMVES, Board Member:

The respondent appeals fromthe Cctober 30, 1996, decision of an
| mmigration Judge, which denied his notion to reopen deportation
pr oceedi ngs. The respondent sought reopening of proceedings to
apply for adjustment of status under section 245 of the Inmgration
and Nationality Act, 8 U S. C. § 1255 (1994), in conjunction with a
wai ver of excludability under section 212(h) of the Act, 8 U S.C
§ 1182(h) (1994). The appeal wll be dism ssed.

The respondent is a 36 year-old native and citizen of Cuatenal a.
He entered the United States as a lawful permanent resident in
Decenmber 1987 based on his marriage to his present wife. On
Novenber 8, 1991, he was convicted in the Crcuit Court of Fairfax
County, Virginia, of two counts of robbery and two separate counts
of use of a firearmin the comm ssion of a felony. He was sentenced
to confinenment for a period of 22 years for these offenses.

Deportation proceedings were instituted agai nst the respondent in
November 1992. On July 26, 1993, the respondent was found
deportable under section 241(a)(2)(A)(i) of the Act, 8 US.C
8§ 1251(a)(2)(A) (i) (1994), based on his conviction for crines
i nvol ving  noral tur pi tude, and deportable under section
241(a)(2)(A) (iii) of the Act, based on his "“aggravated felony”
convictions. The respondent was ordered deported to Guatemala. No
appeal was taken fromthe decision of the Immgration Judge. Thus,
the respondent was subject to a final admnistrative order of
deportation on July 26, 1993.

The respondent’s wi fe becane a naturalized citizen of the United
States on Decenber 17, 1993. Over 2 years later, she filed an
i Mmediate relative visa petition on his behalf. The petition was
approved by the Inmgration and Naturalization Service on June 6,
1996. On August 20, 1996, the respondent filed the notion to reopen
deportation proceedings with the Inmgration Judge, seeking the
opportunity to apply for adjustnment of status under section 245 of
the Act in conjunction with a waiver of excludability under section
212(h).

On Cct ober 30, 1996, the Inmgration Judge denied the respondent’s
nmotion to reopen. The Immgration Judge concluded that the
respondent was not eligible for a waiver of excludability under
section 212(h) of the Act, as amended by section 348 of the Il egal
I mmigration Reformand | mm grant Responsibility Act of 1996, enacted
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as Division C of the Departnents of Commerce, Justice, and State,
and the Judiciary Appropriations Act for 1997, Pub. L. No. 104-208,
110 Stat. 3009, (“I' RRRA"), and that he therefore could not
denonstrate prima facie eligibility for adjustnent of status. The
I RERA anendnment to section 212(h) relied upon by the Inmgration
Judge added the followi ng sentence to that section of |aw

No waiver shall be granted under this subsection in the
case of an alien who has previously been admtted to the
United States as an alien lawfully admtted for pernmanent
residence if either since the date of such admi ssion the
alien has been convicted of an aggravated felony or the
alien has not lawfully resided continuously in the United
States for a period of not less than 7 years inmmedi ately
preceding the date of initiation of proceedings to renove
the alien fromthe United States.

Section 348(a) of the Il R RA

Section 348(b) of the ITRIRAin turn provided that this newy added
sentence in section 212(h) of the Act “shall be effective on the
date of enactnent of [the IIRIRA] and shall apply in the case of any
alien who is in exclusion or deportation proceedi ngs as of such date
unless a final admnistrative order in such proceedi ngs has been
entered as of such date.” The date of enactnent of the |IIRI RA was
Sept ember 30, 1996.

The respondent appeal s fromthis deci sion of the I nm gration Judge.
He does not dispute that he was convicted of an aggravated fel ony
after his adm ssion as a | awful pernmanent resident. However, citing
the | anguage of section 348(b) of the IIRIRA, he argues that he
woul d not be subject to the anendnents to section 212(h) made by
section 348(a) of the IIRIRA if his deportation proceedings were
reopened because he was under an adm nistratively final order as of
the date of enactnment of the IIRIRA. Because we disagree with the
respondent’s contention that he would not be subject to the new
restrictions in section 212(h) of the Act if his deportation
proceedi ngs were reopened, his appeal will be dism ssed.

It is clear that Congress intended the newrestrictions on waivers
of relief to aggravated fel ons, which was added to section 212(h) of
the Act by section 348(a) of the IIRIRA to have i medi ate effect.
The new restrictions were nmade ef fective on the date of enactnent of
the IR RA And, the restrictions were nmade applicable to all
pending cases that had not already been concluded by an
adm nistratively final order as of that date. Section 348(b) also
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makes cl ear that the newrestrictions would not apply to the case of
any alien that had been brought to admnistrative finality as of the
date of enact nment of the I1IRRA t hus, precluding an
adm nistratively final grant of a section 212(h) waiver that
predated the enactnent of the IIRIRAfrombeing called into question
by the newrestrictions in section 212(h).* The questi on before us,
however, i s whether an alien who was under an adnministratively fina
order of deportation as of the date of enactnment of the Il R RA can
have his proceedi ngs reopened to seek a section 212(h) wai ver, when
t hat reopening would render the Inmgration Judge’ s order nonfina
and turn the alien’s case back into a pending proceedi ng, w thout
al so becom ng subject to the newrestrictions in section 212(h) of
the Act that otherwi se apply to those in deportation proceedi ngs
after Septenber 30, 1996.

The | anguage of section 348(b) of the ITRIRAis in the conjunctive.
It clearly provides that the section 348(a) anendnents are effective
as of the date of enactnment of the |IRIRA It separately makes
clear that these new restrictions apply to all then-pendi ng cases
unl ess they had been brought to an adm nistratively final resolution
as of that date, thus explicitly resolving the question of
retroactivity such as arose in conjunction with earlier anendnents
to section 212(c) of the Act, 8 U.S.C. 8§ 1182(c) (1994). See Matter
of Soriano, Interim Decision 3289 (BIA 1996; A .G 1997). However
t he | anguage of section 348(b) of the Il R RA does not provide that
al i ens can have their deportation or exclusion proceedi ngs reopened
after the effective date of the I RIRA to seek wai vers under section
212(h), and then not be subject to the new restrictions in section
212(h) that were otherw se effective i nedi ately upon enact nent of
the IIRIRA. Such a reading of the |anguage of section 348(b) of
the IITRIRA is not required by its plain meaning and would lead to

! For exanple, an alien in deportation proceedings can be granted
a wai ver under section 212(h) of the Act in an adm nistratively
final order of an I nmgration Judge that predates the alien’s actua
adj ustment of status. The effective date | anguage of section 348(b)
of the I RIRA nakes clear that the prior grant of a waiver under
section 212(h) remains valid even in the face of the intervening
change of law. Simlarly, it is clear the Service could not nove to
reopen and reconsider an Immgration Judge's grant of a section
212(h) waiver to an alien in exclusion or deportation proceedings
based on the I RIRA anendnents so long as the Immgration Judge’ s
order was admnistratively final on the effective date of the
Il RI RA.
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nonsensical results.? The | anguage of section 348(b) is nost
reasonably read as making i mediately effective the anendnents to
section 212(h); as applying the amendnents to all pending cases,
except those already brought to final admnistrative resolution
(thus, protecting any admi nistratively final grants of wai vers under
212(h) that predated the effective date of the IIRIRA); but not as
permitting aliens under final orders of deportation or exclusion as
of the date of enactrment of the IIRIRA to have their proceedings
thereafter reopened to seek relief under section 212(h) w thout
bei ng subject to the new restrictions on relief.

If the respondent’s deportation proceedi ngs were reopened, thus
rendering his deportation order no |onger admnistratively final,

2 For exanple, wunder the reading of the law urged by the
respondent, an alien under a final deportation order on June 30

1996, who thereafter married and was convicted of an aggravated
fel ony, could seek to reopen proceedi ngs and apply for adjustnment of
status in conjunction with a waiver under section 212(h) of the Act
wi t hout being subject tothe restrictions added to section 212(h) by
section 348(a) the of I RIRA. However, an alien whose narri age and
identical offense |ong predated the passage of the Il RIRA and who
al ready had been found to nmerit a waiver under section 212(h) by an
| mmi gration Judge, but whose grant of relief was on appeal to the

Board on the date of enactnent of the IIRIRA was clearly
i Mmediately rendered ineligible for relief by the anendnent to
section 212(h). Mre specifically, if this respondent’s w fe had

petitioned for him years earlier and he had been subject to an
I mmigration Judge's grant of a section 212(h) waiver that had been
on appeal to the Board at the time of enactnent of the IIR RA
rather than his actual circunstance of having been subject to a
final order of deportation on that date, the respondent’s readi ng of
section 348(b) of the IIRIRA would have placed him in a worse
position. The fact that a reading of a statutory provision could
lead to seemingly arbitrary and capricious results is not in itself
determ native of the issue of statutory interpretation, but it can
be a matter to be considered in one’'s analysis of the meaning of
particular words. And, this is not a case where we find the words
insection 348(b) of the IIRIRA as regards reopened proceedi ngs, to
have the plain meaning urged by the respondent and the dissent.
Conpare WMatter of Fuentes, Interim Decision 3318 (BIA 1997); see
also K Mart Corp. v. Cartier, Inc., 486 U S. 281, 291 (1988)
(stating that the particul ar statutory | anguage at i ssue, as well as
the |anguage and design of the statute as a whole, should be
considered in ascertaining the plain nmeaning of a statute).

5
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we would find himstatutorily ineligible for a wai ver under section
212(h) of the Act because of his aggravated fel ony convictions after
his admssion to this country as a lawful permanent resident.
Therefore, we do not find that the Imrgration Judge erred in
denyi ng the respondent’s notion to reopen. Accordingly, the appea
wi Il be dism ssed.

ORDER: The appeal is dismssed.

DI SSENTI NG OPI NI O\ John W CGuendel sberger, Board Menber, joi ned by
Paul W Schm dt, Chairman, and Lory D. Rosenberg, Board Menber

| respectfully dissent.

Thi s appeal involves plain statutory | anguage and undi sputed facts.
The statute at issue provides an exception to the aggravated fel ony
bar to relief under section 212(h) of the Immgration and
Nationality Act in the event that a final adm nistrative order in
exclusion or deportation proceedings has been entered as of
Septenber 30, 1996. See section 348 of the Illegal Imrgration
Ref ormand | nmi grant Responsibility Act of 1996, enacted as Division
C of the Departnments of Commerce, Justice, and State, and the
Judi ciary Appropriations Act for 1997, Pub. L. No. 104-208, 110
Stat. 3009, (“I' IRA") (to be codified at 8 U S.C. § 1182(h)).*

! Section 348(a) of the Il R RA anended section 212(h) of the Act to
provi de:

No waiver shall be granted under this subsection in the
case of an alien who has previously been admtted to the
United States as an alien lawfully admtted for pernmanent
residence if either since the date of such admi ssion the
alien has been convicted of an aggravated felony or the
alien has not lawfully resided continuously in the United
States for a period of not less than 7 years immedi ately
preceding the date of initiation of proceedings to renove
the alien fromthe United States.

Section 348(b) of the IIRIRA provides that section 348(a) of the
IIRIRA “shall be effective on the date of the enactnent of [the
I RIRA] and shall apply in the case of any alien who is in exclusion
or deportation proceedings as of such date unless a fina

(continued...)
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The respondent was in deportation proceedi ngs “as of” Septenber 30,

1996. 2 A final admnistrative order was entered in these
proceedi ngs as of July 26, 1993, when the respondent was ordered
deported to Quatenal a. That final order remained in effect on

Sept enber 30, 1996.°% Thus, the aggravated felony bar does not
precl ude this respondent fromthe opportunity to reopen proceedi ngs
to apply for section 212(h) relief.

VWere the |anguage of a statute is clear, as it is here, the
unamnbi guously expressed intent of Congress nust be given effect.
Chevron, U S. A, Inc. v. Natural Resources Defense Council, Inc.,
467 U.S. 837 (1984); Matter of Fuentes-Canpos, Interim Decision
3318 (BI A 1997). The | egi sl ati ve purpose is generally expressed by
the ordinary neaning of the words used when considered in harnony
wi th the wording and design of the statute as a whole. K Mart Corp.
v. Cartier, Inc., 486 U S 281, 291 (1988); Matter of Fuentes-
Canpos, supra.

1(...continued)
adm ni strative order in such proceedi ngs has been entered as of such
date.”

2 (On Septenber 30, 1996, the date of enactnent of the IIRIRA the
respondent was “in deportation proceedings,” both by virtue of his
filing of the instant notion to reopen on August 20, 1996, and by
his continued presence in the United States despite an
out st andi ng order of deportation. See 8 CF.R § 3.2(c) (1997); see
also 8 CFR § 204.2(a)(L)(iii)(B)(1) (1997) (concerning
term nati on of proceedings for purposes of visa petitions based on
marri age during deportation proceedi ngs).

8 As of Septenber 30, 1996, the respondent had not appeal ed from
the I nmgration Judge’'s July 26, 1993, order; nor had that decision
been certified to the Board. Except when certified to the Board
the decision of an Immgration Judge becones final upon waiver of
appeal or upon expiration of the time to appeal if no appeal is
t aken, whi chever occurs first. 8 CF.R 8§ 3.39 (1997); see also
Her nandez- Rodri quez v. Pasquarell, No. 95-50876, 1997 W. 414281 (5th
Cr. July 24, 1997)(holding that a determ nation of exclusion or
deportability becomes a final administrative order at the time the
Board renders its decision and remains a final order upon filing of
a notion to reopen).




I nterimDeci sion #3326

The mpjority in this case purports to find a dichotony in the
statutory |anguage which leads to its narrow construction of the
statute. It does so by announcing that the statute “makes clear”
that the aggravated felony restriction does not apply to
adm nistratively final grants of section 212(h) relief made prior to
the date of enactnent of the IITRIRA. It then defines the issue in
this case as whether the section 348(b) exception also applies to
situations other than grants of section 212(h) relief.

The problem with this analysis is that the statute nakes no
di stinction between final adm nistrative orders involving grants of
section 212(h) relief and other final admnistrative orders. As
di scussed below, while it is inmportant to consider the goals of
legislation in —construing a statute, neither courts nor
adm ni strative agencies may ignore plain |anguage to better achieve
percei ved | egi sl ative objectives.

In section 348(b), Congress established a date by which the
aggravat ed fel ony bar woul d apply to applications for section 212(h)
relief and established a cl ear exception for a category of cases in
which final orders had been entered prior to the enactnent date.
The majority has pointed to nothing in the schenme of the statute or
in the legislative history which convincingly indicates that
Congress intended to narrow the nmeaning of the expression “fina
adm nistrative order . . . entered as of [Septenber 30, 1996]" to
enconpass only such orders containing a grant of section 212(h)
relief.

The majority supports its narrow interpretati on of section 348(b)
by suggesting “nonsensical” scenarios which nmight otherw se arise.
It notes, for exanmple, that a respondent would be ineligible for
section 212(h) relief if his case were on appeal to the Board on the
date of enactnment of the IIRIRA while another respondent with a
final order of deportation on Septenmber 30, 1996, could seek
reopeni ng for section 212(h) relief evenif the conviction for which
he seeks a waiver, the qualifying marriage, and the notion to reopen
all occur after Septenmber 30, 1996. Under recently enacted
regul ati ons, however, notions to reopen nust be filed within 90 days
of a final order of deportation. See 8 CF.R 8§ 3.2(c)(2)(1997).
Thus the Iikelihood that conviction, marriage, and reopeni ng coul d
all occur in the 90 days after Septenber 30, 1996, is extrenely
renot e.

VWhenever Congress cuts off relief formerly available, arguably
arbitrary or inequitable results may be produced. For exanple, the
I 1 RIRA section 348 anendnent applies the aggravated felony bar to
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aliens “previously adnmtted for permanent residence” but does not
apply the aggravated felony bar to an alien seeking adni ssion as a
per manent resident for the first tine. This distinction drawn by
Congress pl aces sone aliens who have lived in the United States for
many years in a |ess advantageous situation than an alien seeking
adm ssion for the first tinme. The Suprenme Court of the United
States may strike such lines as beyond constitutional bounds when
they lack a rational basis or are wholly arbitrary. That task,
however, is not one within our authority. Even in the courts, the
task of legislative interpretation is to apply the statute as
witten, not “inprove” upon it. See Pavelic & LeFlore v. Marve

Entertai nment G oup, 493 U S. 120, 126 (1989). If sonething was
over| ooked or unwisely drafted, it remains the responsibility of
Congress to amend the all eged defect.

Nor has the majority argued that the arbitrariness it identifies
in the statute is so absurd that Congress “nust have” intended
somet hi ng el se. See Matter of Fuentes-Canpos, supra, at 10, and
cases di scussed therein. In Matter of Fuentes-Canpos, the Board
noted that the failure of Congress to bar relief for excludable
crimnal aliens which it had barred in the case of deportable

crimnal aliens may have been due to legislative oversight. The
Board rul ed, however, that “[i]dentifying a shortcom ng in section
440(d) -- some but not all of the crimnal alien population will be
deni ed the opportunity to apply for a section 212(c) waiver -- is
significantly different from concluding that the provision is so
illogical that Congress ‘nust have’ intended sonmething else.” 1d.
at 9. In such a situation, the Board concluded, it was not at
liberty to rewite the statute. 1d. at 10.

Here, however, the majority has, in effect, rewitten the plainly
wor ded phrase “final admnistrative order” found in section 348(Db)
of the ITRIRA to read “final administrative order granting relief
under section 212(h) of the Act.” In thus “inmproving” the statute,
the Board perforns a legislative function entrusted to another
branch of government.

The majority attenpts to distinguish Matter of Fuentes-Canpos
supra, by noting that there the | anguage was clear and here it is
not . Even were the |anguage of section 348(b) anbiguous, the
Supreme Court has repeatedly held that traditional principles of
statutory construction require the interpretation of ambiguity in a
deportation statute in favor of the alien. See INS v. Cardoza-
Fonseca, 480 U. S. 421, 449 (1987), (discussing “the |ongstanding
principle of construing any lingering anbiguities in deportation
statutes in favor of the alien”); Costello v. INS, 376 U S. 120, 128
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(1964); Kessler v. Strecker, 307 U S. 22, 30 (1939). As the Court
stated in Costello v. INS, supra, “‘[t]o construe this statutory
provision | ess generously to the alien mght find support in |ogic.
But since the stakes are considerable for the individual, we wll
not assume that Congress nmeant to trench on his freedom beyond t hat
which is required by the narrowest of several possible neani ngs of
the words used.’” 1d. at 128 (quoting Fong Haw Tan v. Phel an, 333
UsS 6, 10 (1947)).

The majority nakes no claimthat its preferred reading is the only
possi bl e reading of the provision at issue. It clainms that its
reading is the better reading. But that approach, inpernmissible in
any | egislative context, is particularly untenable when construing
a statute which cuts off relief fromdeportation

A final adm nistrative order had been entered i n these proceedi ngs
as of Septenber 30, 1996. Therefore, by the plain ternms of section
348(b), the addition to section 212(h) of the Act made by section
348(a) of the IIRIRA does not apply to this respondent.
Accordingly, | would sustain the appeal, grant the notion to reopen
and remand the record to the I mmgration Judge for consideration of
the respondent’s applications for relief and the entry of a new
deci si on.
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